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March 3, 2004

EX PARTE

VIA HAND DELIVERY

RECEIVED

Ms Marlene H Dorich

Sccretary MAR - 3 7004
Federal Commumcations Commission

445 12th St S W DERAL COMMUNICATIONS LOMMISS LA
Washimgton, DC 20554 UFFIGE Lk Thit SECHETHRY

Re. Lctter and Memorandum by SBC Communicanions, Inc , Urging the Commussion to
Deny AT&T's Access Charge Avordance Petition from James C Smith of SBC dated
January 14,2004

Dear Ms Dortch
UniPoint Enhanced Services, Inc d/b/a PointOne (*“PointOne’”), pursuant o Section

t 1206(b) of the Commussion’s rules, hercby submits this ex parte response to the above-

refecrenced letter

Pursuant to Section | 1206(h) of the Comnussion’s rules, two (2) copies of this letter arc
heing submitted for filing.

Respectfully submitted,

N r gt S R R

Kemal Hawa

Chadbourne & Parke LLP
Counsel for PointOne
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March 3, 2004
EX PARTE

VIA ELECTRONIC SUBMISSION
Ms. Marlene H Dortch

Secretary

Federal Communicanons Commission
445 12" Strect, SW

Washington, DC 20554

RE Letter and “Memorandum by SBC Communicatons, Inc., Urging the
Commussion to Deny AT&T’s Access Charge Avoidance Penion” from James C.
Smuth of SBC dated January 14, 2004 (the “SBC Memo™)

Dear Ms Dortch

PointOne' 1s filing this ex parte policy letter 1n an effort to ensute that ESPs, ISPs,
and other communicauons mnovators ate able to continue to develop IP communicatons
applications that touch both the PSTN and IP networks There 1s concern due to recent and
much publicized possible future derual of the AT&T VOIP pf:tll:lon2 that PSTN network
elements will be mappropuately withheld from ESP’s and ISPs. PointOne 1s fearful that 2
non-descnptive ruling agamnst AT&1" coupled with no addinonal tesponse to SBC’s January
14, 2004 ex parte policy memo to the FCC will allow SBC to contnue to partake in
anticompenave sclf help acts that hamper valid Voice over [P businesses, business plans, and
business services  Addinonally, 1f the Commission fails to explctly reaffirm the
enhanced/informanon setvice provider exemption (“ISP Exempiron””), n a ruling that denies
the AT&T penton, the unlikely umintended result will be the assessing of access charges on
dial-up narrowband Internet connecuons and services - a result that would have deletenious
affects as would a tax on the Tnternet

SBC’s policy memorandum does raise a single npe legal issue under the exsung
telccom regulatory paradigm, speatfically as to whether an exasting IXC under the current
FCC defimuon 1s prohubited from claiming an Enhanced Service Provider Exemption for
ttself because of 1ts IXC status. SBC points to FCC rule 69.5 - which on 1ts face only applies
to IXCs - to support 1ts pusition PomtOne agrees that a plausible legal decision would be to
state that FCC Rule 69 3 prevents a cerufied and tradinonal 1XC such as AT&T from also
making an affirmative clam that traffic 1t (the IXC) termunates through any direct physical

' UniPoint Enhanced Services, Inc dba PointQOne

* FCC Is Poised to Clarify Future of Intetnet Phone Calls — Wall Street Journal, January
20, 2004 states in part. “In the next month or so, the FCC 1s expected to reject AT&1
clamm that 1t should be exempt paying costly fees to local-phone compamies such as SBC if
much of a call travels over the Internet rather than the public phone system, FCC and
industry officials say™
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connection between AT&I controlled facilines and SBC controlled facilities 1s exempt from
access charges via a tradinonal ESP exemption.

However, the remaining bulk of the cx parte letter and policy memorandum from
SBC describing “IP in the Middle” schemes and other tests based on device types (e g plamn
old telephone service) to decide when an exempton may actually apply not only goes well
beyond the narrow scope of the AT&T/SBC dispute, but cleverly imposes SBC 1nvented
boundaries on the real debate surrounding the future of Voice over Internet Protocol - 2
real debate which the FCC has stated it will address comprehensively 1 a Notice of
Proposed Rule Making. While some policy makers may dismuss thus dicta by SBC as
harmless, in truth, it 15 not PotntOne believes that a more holistic approach 1n clanfying the
ISP Lxempiion 1s necessary. Such an approach was suggested in the PorntOne Tes? 10 a recent
filing with the FCC.

PomntOne has presented to the FCC* that ESP’s and ISP are nothing like IXCs.
PomtOne 15 an ESP/ISP and a technology company. Our private investment of over
$150,000,000 has been applied to research, development and facilines exclusively for VoIP
technologies smce 1998, and we have never sought to be a tradittonal IXC. PointOne
affirmanvely asserts 1ts ESP exemption which carnes the benefits of avoiding non-cost
based charges mtended to be placed on traditional telecommumicauons services and
providers, bur also does not supply the tights of mtetconnection to the ILEC that tradional
[XCs and LECs have PomntOne does pay for 1ts services, and pays all requsite taxes and
fees as 1f 1t were an end user’. It should also be noted that just because PowntOne
contributes to the universal service fund, its services should not be considered a
“telecommumnications service”, as SBC deduces in regards to AT&T’s VolP setvice in thetr
memorandum?®

We contnually push the edge on technology applications and integration of different
technologies, we create more cfficient networks, more efficient control of networks, new
apphcavons and different products and services Many of PointOne’s products are also sold
on a non-usage sensitive basis  In short PountOne generally meets all of the policy reasons
for the creanon of the Enhanced Service Provider exempuon  Over the past 7 years, 1n patt
beeause we have been able to claim the ESP exermption, we have mnvested capital and have
created new products, have mnnovated and have invented. We have one of the largest IP
nerworks 1n the country operating 1n a technology that has now shown itself to become a
large part of America’s economuc furare  We are 1n the nuddle and on the edge We are not

" See PointOne’s Ex Parte letter Re The Point One Proposal To Reaftirm The Existing
ISP Exemption filed on February 24, 2004

* January 7, 2004 presentation

* Because PomntOne buys 1ts services as an end-user, as ESPs are required to do, PontOne
pays local fees and charges 1n 1ts service market areas, such as state and federal sales tax, and
USF among others. This 1s tax revenue that the federal, state, and local authontes would
not otherwise recerve 1f PointOne purchased services as a telecommunications reseller vs. an
end-user

* See “Memorandum by SBC Communications, Inc, Urging the Commussion to Deny
AT&T’s Access Charge Avoidance Petiion” dated January 14, 2004 pages 3-4
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legacy IXC We are IP. We are a bndge that allows old technology to communicate
seamnlessly with new technology We are a Voice over IP enhanced service provider m the
purest sense of the word

Focusing only on SBC’s dicta, however, PointOne or any other ISP/ESP providing
VolIP services 1s theoretically no different than AT&T However, the FCC has a very simple
way to dismuss the dicta by SBC as harmless - it need only to focus and svstain one
important pomt ATS&T 15 governed under FCC Rule 69.5, and “True ESPs” such as
PointOne who wish to affirmauvely claim the ESP exemption are not.

PointOne welcomes the opportunuty to be heatd in full when the FCC issues its
NPRM regarding the possible creatton of a new regulatory paradigm to govern the new
techrucal reality of Voice over Internet Protocol.

The FCC should make clear that the multple policy 1ssues raised 1n the SBC Memo
(as well as the many policy 1ssues not raised), cannot be asked and answered by unfair
business practices imposced by 2 monopoly PointOne 1s concerned that SBC will attempt to
unpose the views articulated in the SBC Memo on the industry. Under the views expressed
in the SBC Memo, anyone who does not serve a small retald end-user through a broadband
connecton would be prohibited from claiming an ESP exemption’. It 15 important to
recogruze that this method of delvering VoIP services 1s only one of many being deployed
now and 10 the coming years Thus assumes that the technology is able to flourish and will
not be sufled with the burden of telecommunicanons principles over 60 years old.

PointOne beleves that the FCC should not rule on the AT&T petiton pror to at
least hearing and evaluaung imtal comments in the NPRM proceedings. If a ruling denying
AT&T’s peution 1s made pror to or abruptly after the beginning of the NPRM proceedings,
it will cause the ILECs to engage in even more self-help measures that will likely set back the
[P Communicanons industry years Those engaging n self-help measures will take the view
that, by not addressing the views mn the SBC Memo, the FCC already has defined the
difference between good VoIP and bad VoIP PointOne requests that 1f the FCC does in fact
rule agamnst AT&T m this proceeding, that 1t also makes the following clanfications:

1 The ruling only apphes to IXCs who ate onginating or terminatng
traffic directly with the ILEC under FCC rule 69.5;

2) The ruling 1n no way limues the ability for an ESP/ISP who 1s not an
IXC to provide any service,

3 The ruling 1n no way hrmts the ability for an ESP/ISP who is not an

IXC o conunue to clatm the ESP exemption;

" This 1s even more ptoblematc when SBC affiliates are offermg “UNLIMITED LONG
DISTACE CALLING” at a flat rate of $20 per month (see service descripuon from SCB’s
website  http.//www01l.sbc.com/Products_Services/Residential/Prodinfo_1/1,,1091--6-3-
19,00.html), SBC wishes to create an unfair market advantage for itself by simultaneously
limiting the ability for new technology providers to acquure “access like” products at a flat
rate through usc of the ESP exemption while at the same ume offering a flat rate using 1ts
old technology and affiliate transacnons
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4) ILECs should be prohibited from requnng CLECs to segregate
ESP/ISP traffic from other locally treated traffic for interconnection
purposes;
5) ILECs should be prohibited from claiming access charges from

CLECs who provide services to ESPs who are availing themselves of
the ESP exemption;

0) ILECs should be prohibited from blacklisung compantes and/or
technologies either directly or indirectly because of their positions on
Voice over Internet Protocol and their possible use of ESP services

It 1s only with this clanfication that the FCC will be supporting the advancement of true
next generauon network providers, investment 1n all forms of Voice over IP services, and
providing the Amencan consumer with the choices they have requested and deserve from
this technology

Sincerely, -

e Holloway
Attachment

Cc Chairman Michael K Powell
Comnussioner Kathleen Abemathy
Comunusstonet Michael Copps
Comrussioner Kevin Marun
Commussioner fonathon Adelstemn
Chnstopher Libertelli
Matthew Bnll
Jessica Rosenworcel
Scott Bergman
Daniel Gonzalez



CERTIFICATE OF SERVICE

I, Claudia F Torres, hereby certify that true and correct copies of the foregoing Ex-Parte
response were sent by hand delivery and fax to the following individuals on this 3rd day of

March, 2004

Copies to

Chairman Michael K Powell

Federal Communications Commission
445 12th Street, S W,

Washington. I C' 20034

Commussiwoner Kathleen Q Abernathy
Federal Communications Commission
445 12¢h Street, S W

Washmgton, D C 20054

Commussioner Michael J Copps
Federal Communications Commission
445 |2th Street, S W

Washington, D C 20054

Commssioner Kevim ] Martin
Federal Communications Commission
445 12th Street. S W

Washington, D C 20054

CRRPTICATE OF SERVICT

Claudia F Torres

Commussioner Jonathan S. Adelstein
Federal Communications Commuission
445 12th Street, S W

Washington, D C. 20054

Christopher Libertelh, Esq

Semor Legal Advisor

Oftice of Chairman Powell

Federal Communications Commission
445 12th Street, 3 W., Room 8B203
Washington, D C. 20054

Mathew Brill, Esq

Semor Legal Advisor

Office of Commissioner Abernathy
Federal Commumcations Commussion
445 12th Street, S W , Room 8B115
Washington, D C

Jessica Rosenworcel, Esq

Competition and Universal Service Legal Advisor
Oftice of Commuissioner Copps

Federal Communications Commission

445 12th Street, S W , Room §A302

Washington, D.C. 20054



Daniel Gonzalez, Esq

Senior Legal Advisor

Office of Commuissioner Martin
Federal Communications Commisstion
445 12th Street, S W, Room 8A204
Washington, D C

(FRIIFICATEF OF SFRVICE

Scott Bergman, Esq

Sentor Legal Advisor

Office of Commussioner Adelstein
Federal Commumcations Commnussion
445 12th Street, S.W., Room 8C203
Washington, D C 20054



